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The Hon. Mr Justice Morison :

Background

1.

o

This matter raises two important issues namely

(1) where a party has unsuccessfully argued before an arbitral panel that it had no
jurjsdicﬁon, and then applies to this court under section 67 of the Arbitaﬁon Act
1996 [*the Act’], what is the court’s function and how should it fulfil jt?

This issue has a number of aspects to it. Is the court’s function to review the decision
of the arbitrators, or is there to be a re-hearing? If the latter, is there any limit on the
evidence that may be called? For example, is the Court entitled to restrict the oral
evidence to that of the witnesses who gave evidence to the arbitrators, or do the
parties have an unrestricted right to call any relevant evidence, whether by way of
embellishment of previous witness statements, or new witnesses and new experts?

(2)| On an application under section 67, in what circumstances, if any, should the court

exercise its powers under section 70(7) of the Act to require the losing party to bring

1nf court any money payable under the Award?

Tlufs case provides a good example of the importance of the issues.

The Arbitral Award [dated 4 November 2005]

3.

In 4 nutshell, the Claimant, whom I shall call “Tajik’, is an aluminium smelter owned

by the State of Tajikistan. [t is common ground that Tajik and the defendant, whom [ ,

shall call ‘Hydro’, entered into a barter agreement whereby Hydro would supply
alumina to Tajik in return for aluminium. Hydroisa Norwegian company owned by
thef second largest publicly listed company in Norway, with a large shareholding by
the{Norwegian Government, Barter arrangements were, for the reasons given by the
Arbitrators at paragraph 3 of their Award, often entered into because of the illiquidity
of the currencies. The first Barter Agreement was made in 1993; this arrangement

was interrupted by a civil war in Tajikistan in 1996/7. At that stage Hydro were -

owed about US$2.5 million. This initial barter agreement was guaranteed by the
Tajjkistan Government. In 1998, a Guernsey company called Ansol became involved
with Tajik. On 30 December 1998 a barter agreement between Tajik and Ansol was
entéred into whereby Ansol would sell the alumina and equipment which Tajik
needed and in retum Ansol would receive the aluminium from Tajik. The barter
agreement between these two entities was made by a Mr Ermatov on Tajik’s behalf,
Ansol was, at this time managed by a Mr Shushko. Hydro were anxious to obtain
aluminium from Ansol and entered into a contract with their bankers and were thus
able to contract, indirectly, for the aluminium in a way which complied with Islamic
prifciples [see paragraph 9 of the Award].
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During a visit to Tajikistan in March 2000, a representative of Hydro met with a
number of Tajik people, including the production manager, Mr Sharipov. In June,
Hydro concluded a debt settlement agreement with Tajik and Ansol, whereby the

Tajik debt would be repaid by Ansol, with unspecified arrangements to be made -

between Ansol and Tajik [see paragraph 15].

What the arbitrators referred to as the Original Barter Agreement was entered into
between Tajik and Hydro in July 2000 and at the same time an aluminium agreement

“The involvement of Rusal was in the form of an agreement dated 29 April 2003
between Ansol and Elleray Management Ltd (“Elleray™), a company registered in the
British Virgin Islands and a company within the Rusal Group. Under that agreement

- Hamer Investing Limited (“Hamer”), another company registered in the British Virgin

Islands and jointly owned by Ansol and Elleray, would initially carry out activities in

relation to supply of raw materials to and purchase of aluminium from TadAZ.

 An.agreement between Hamer and TadAZ dated 25 April 2003 (“TADHAMER

1/2003”") which was similar to TADANS 1/1999 and TADANS 1/2000 was signed by
Mr]Brmatov as Director of TadAZ and Mr V., A. Borodanenko.

| .
On|1 July 2003 Elleray acquired the shareholding in CDH Investments, Corp.
(“q&)H”) a company registered in the British Virgin Islands.” [Paragraphs 21 — 23]

|

Hydro entered into a new Barter Agreement with Tajik and a new aluminium
a, ent with Ansol in September 2003. These agreements were signed in
Mokcow, with representatives from Rusal in attendance. The Barter Agreement had
already been signed by Mr Ermatov on behalf of Tajik.

ly raw materials to Tajik and to receive processed aluminium. It is not entirely -

clear who are the ultimate beneficiaries of the shares in CDH. On 28 January 2005,
Tajik wrote to Hydro claiming that they were excused performance of the Barter
Agxrement on grounds of force majeure,
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8.

10.

11.

In paragraph 244 of their Award, the arbitrators identified the issues. The first issue
related to the allegation made by Tajik that the Barter Agreement was entered into and
performed as a necessary step in a corrupt and fraudulent conspiracy between Mr
Nazarov, the owner of Ansol, Ansol and Mr Ermatov. The nature of the corruption
referred to was an allegation that Mr Nazarov provided financial assistance to Mr
Ermatov’s son, both in relation to his education in the UK and in relation to the
purchase of a flat in London for him,

Having heard the evidence the Tribunal concluded that they would assume, without
finding, that the Payments to the son were made as bribes to Mr Ermatov as director
of Tajik with whom Mr Nazarov was dealing. They went on:

“However, whilst on the basis of English law the bribe does not have to be shown
to have been paid specifically in connection with a given contract, since a bribe
may be given to an agent to influence his mind in favour of the payer generally,
the payments in this case cannot, in the view of the Tribunal be said to have been
paid in respect of the Barter Contract between Tajik and Hydro without some

between the payments made [to Mr Ermatov’s son] and the Barter Agreement
entered into between Tajik and Hydro.” [Paragraph 257].

Th¢ Tribunal then dealt with the various arguments raised by Tajik and, in paragraph

264, they said that the interposition of Hydro and the Barter Agreement did not -

change the basic physical arrangements of the supply of alumina by Ansol to Tajik.
“THe interposition of Hydro enabled [Tajik] to obtain the benefit of 6 months credjt

Rajhi Bank had previously provided finance. The parties directly interested in the

pri¢ing of the alumina were Ansol (and later Hamer) and Tajik.” [Paragraph 264].
They expressed “considerable doubt” as to how the conspiracy was supposed to cause
an overpricing of alumina, since Tajik knew what prices they were paying. They
concluded that the Barter Agreement was not “in any sense, tainted by fraud” and that
Tajik “has not established any allegation that the Barter Agreement was procured by
the bribery of Mr Ermatov by Mr Nazarov” [paragraphs 266 and 267). ‘

Thefy next turned to the issue as to Hydro’s knowledge of the alleged fraud. Having
rehearsed the evidence and arguments, the Tribunal concluded [paragraph 284] that:

“The Tribunal is bound to observe that having considered the internal documents

produced by Hydro and having seen and heard the evidence from the witnesses -

; who were involved at the time, it accepts that there was nothing that did or should
have put them on inquiry as to whether the conduct of Mr Ermatov and Anso]
was part of a corrupt or fraudulent scheme. In addition, the Tribunal finds
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12,

13.

14.

15.

absolutely no evidence of lack of probity on the part of Hydro or Hydro’s
employees involved in the transactions with Ansol and [Tajik].”

The Tribunal then considered the arguments raised by Tajik to impugn the validity of
the Barter Agreement. The attack was based, first upon the authority of Mr Ermatov
to enter into it, on the grounds that hjs. authority was vitiated or the contract was
rendered unenforceable by fraud or corruption, that the contract was procured by
undue influence and that he was in breach of his fiduciary duty to Tajik. The second

argument related to Tajik’s capacity to enter into the Barter Agreement. The

arguments under this head ranged from allegations that Government consent was
required and not obtained; that the agreement was unlawfully monopolistic, that it

was in breach of Tajikistan currency control laws, that it was a sham and had not beep |

performed, and that it was contrary to an export prohibition.

Having identified the law which Wwas applicable to the various issues, the Tribunal

idered, first, the question' of Mr Ermatov’s authority. This was an jssue
governed by the law of Tajikistan and the Tribunal preferred the evidence of
Prafessor Maggs, Hydro’s foreign law expert, and concluded that “the alleged fraud

not consider that their conclusjon would have been any different had they analysed
the issue, as Tajik had submitted, in accordance with English Law principles of
‘apparent authority’. In answer to the question ‘whether the reliance of Hydro on the
representation that Mr Ermatov had authority to bind [Tajik] was reasonable’ they

The Tribunal dealt with this at paragraph 312:

“The tribunal does not consider the dicta of Lord Goff [in the case of Armagas v
Mundogas [1986] AC 717 at page 745¢] to be a firm enough basis on which to
hold that a principal can resjst enforcement of a contract induced by bribery or

would be inequitable to enforce the contract. Even if there were such a principle
_in English Law, the Tribunal does not consider that the facts of the current case
come anywhere near establishing the necessary lack of equity even if the Barter
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16.

17.

18.

Ansol and/or Hamer, Hydro has paid $125 million for supplies of alumina
that have been delivered to [Tajik] but has received no aluminium in return
for that investment. Since Hydro is entirely innocent of any bribery or
fraud, the Tribunal considers that the equitable course would be to enforce
the Barter Agreement.” [My emphasis]. :

In relation to undue influence, the Tribunal stated that for such a defence to “work’,
Hydro must have had actua] Or constructive knowledge of that influence. As they did
not, the defence of undue influence was rejected, [Paragraph 317).

The Tribunal next considered the arguments about the alleged incapacity of Tajik to

enter into the Barter Agreement. The first allegation was that the Agreement was
outwith Tajik’s capacity since the purpose of the plant’s activities wag to obtain
optimum profits, Reference was made to Article 198 of the Tajikistan Ci\{il Code



19.

20.

21

22,

23.

law if the other party, Hydro, knew or should have known of the limitation of
authority in the contract of employment. “It is not suggested by [Tajik] that Hydro
knew or should have known of any limitation on Mr Ematov’s authority and any

failure by Mr Ermatov to obtain the Government’s consent cannot therefore invalidate -

Addendum 1 to the Barter Agreement™ -

say whether there was an abuse of 3 dominant position or restriction of competition.
No such evidence was adduced by Tajik. The tribunal therefore rejects this ground of
challenge to the validity of the Barter Agreement.” [Paragraph 343]. '

On the question of currency- control, the Tribunal concluded that it was Tajik’s
obligati

on to obtain any National Bank permission that was required [paragraph 359]
and that it was not open to Tajik to rely on its own failure to obtain permission to

Justify its failure to perform the Barter Agreement. [Paragraph 362]. v

from Tajik processed aluminium, the Tribunal concluded that Hydro’s understanding
the arrangements were a “carve out” of the exclusive arrangements which Tajik
already had with Ansol

In the light of their findings so far, the Tribunal turned to the question of their
Jjurisdiction. ]

The relevant arbitration clause in the Barter Agreement is as follows:
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24,

26.

27.

resolved amicably by or among the Parties shall be submitted. to binding

arbitration before the London Court of ternational Arbitration in London,
England, in accordance with its rules. Hydro and [Tajik] unconditionally

arbitration agreement ” [Paragraph 375]. 1 should add that no argument was

advanced to me on this question.

There was one additional clajm made by Hydro which apparently raised a jurisdiction
question, namely what was referred to as the “Detained Aluminium’. In December
2005 Tajik released approximately 8,500 metric tonnes of aluminium to Hydro, and

then subsequently detained it. In fact, part of the tonnage [about 3/8] was for .

delivery direct to Hydro and part [about 5/8] to Ansol. It was common ground that

acquired title to that aluming -+« it does not matter whether title to the alumina wag
transferred to Tajik through Hydro or in some other way.” [Paragraph 389].

Gt
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29.:  The events which were said to give rise to this defence were two: first an alleged

30. The Tribunal, afier 5 thorough review of the evidence concluded that the documents
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32

33.

"~ and listened to the testimony of Mr Sharipov, the Tribupal finds that [Tajik] was

involved through its director, in creating a misleading impression of the events that

occurred in December 2004 and January 2005.” [paragraph 482].

Having considered the value of Hydro’s claims the tribunal awarded the following

- sSums:

US$127,658,289.67 as damages for breach of the Barter Agreement for non-
delivery of 71,383,090 metric tonnes of aluminjum

US$ 16,896,377.40 damages in relation to the detained aluminium

USS 2,600,825.15  interest up to 15 September 2005 and US$16,024.88 interest on

a daily basis thereafier

£1,740,119.00 in respect of Hydro’s costs of the arbitration, -

For present purposes 1 summarise what | regard as the important features of the
Award: _

(1) It is an Award made by three experienced arbitrators and appears to be well-

reasoned and thorough. The Arbitral Tribunal heard -and saw the witnesses and

were able to assess their credibility. Despite the arguments advanced to me on

behalf of Tajik, I am of the view that had the Court’s leave to appeal been

required under section 69 of the Act, I would not have granted it. The principal

alumina for which Hydro has paid but received nothing in return, Hydro are the
victims of arrangements made by Tajik through their officers, which were not ex

0
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facie unlawful. If Hydro did not have the requisite knowledge of the fraud then,

effectively, there was Do answer to their claim.

(3) In disputing Hydro’s claim, Tajik’s principal, along with others, dishonestly
created documents with a view to misleading the Tribunal and to cause Hydro to
lose their claim. '

The Chancery Action

34.

The Statutory Scheme

35.

36.

There are three circumstances under the Act in which an Arbitral Tribunal’s
Jurisdiction may be challenged. The first is in the regime provided by sections 30 —
32 of the Act. Essentially, a Tribunal now has statiitory power to rule on its own
Jurisdiction. Where jt does so there ig an express right to challenge the decision in

0
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37.  Itseems to me that that question allows only one answer at this level. The position is
accurately summarised by Langley J. in Peterson Farms Incv C & M Farming L«d .
[2004] EWHC 121 (Comm), _ :

wilness statement from q My Hollingsworth. Both are well qualified practising
lawyers in Arkansas, Neither party sought to or did serve any further factual

18. RE-HEARING OR REVIEW

19. In Gulf Azov v Baltic Shipping [1999] | Lloyd's Rep 68 Rix J held that a
challenge 1o jurisdiction under section 67 was q re-hearing. He pointed out that
the court should not pe Placed in a worse position than the arbitrator in
determining the issue which in a given case might turn on contested issues of -

20. Rix J's judgment in Gulf Azoy has found approval with David Steel J in Astra S4
Insurance v Sphere Drake Insurance (2002] 2 Lloyd's Rep 550; with Colman J
in oot Kalmneft v Glencore International AG [2002] 1 Lioyd's Rep 128; with
Gross J in Electrosteel Castines v Scan-Trans Shippin [MZ_EIHM
(Comm); with Tomlinson J in rozive Production Society v Ashi Limited
[2002] EWHC 1410 (Comm) and with Thomas J in Peoples’ Insurance Co 0,
China v Vysanthi Shi ing Co [2003] EWHC 1655 Comm). The only contrary

. voice (if it can be so described) to which Mr Marriott referred the court was
Toulson J in Ranko Group v Antartic Maritime S4 [1998] LMIN 492 in 4
Judgment delivered 4 month afler Rix J's Judgment which was Plainly not cited )
0 Toulson J. [ think the law is now clearly established as Rix .J stated it and 1

the evidence, if any, it should permit to be adduced In this case the nature of

the hearing involves no 8reat extra burden. But I am satisfied that as Gross J

put it in Electrosteel Castines at paragraph 22 "the question Jor the court is ...
=iectrosieel Castings
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38.

39.

40.

d Ju

not whether [the tribunal] was entitled to reach the decision to which (they]
came but whether [they were ] correct to do so".

extensive factual and expert evidence, trying to shore up, [ suspect, such weaknesses
as |the arbitrators have identified, hoping that a Judge would assess issues of
credibility differently from the arbitrators and reach different conclusions on what are
likely to be essentially the same facts. Were the Judge to amrive at a contrary
conclusion, then the arbitral proceedings were a waste of time and. money.

In the other two cases, the position is, largely, different. If the Court is ésked to make
a ljreliminary ruling on jurisdiction [section 32] then there would be no overlap; no
W bi . .

the| arbitral process then the way the Tribunal proceeds depends upon the parties’
agreement.  Thus the parties can contro] whether there is to be a

(1)| determination by the court [section 31(5)],

[seftion 31(4)@)] or
(3) | determination of all issues together.

It would only be in the third situation that there could be an overlap between merits
and jurisdiction and an Award based upon the arbitrators’ findings of fact. This third

have implicitly agreed that the Arbitrators and not the Court should decide issues of
Jurisdiction and all other issues on the merits in the one award. Where parties have
agreed to leave the jurisdiction issue to the arbitrators, to be dealt with in a single
aw4:¢ I do not consider that it can have been Parliament’s intention that thereafter
there should be a second trial of the jurisdiction issue. Rather, it seems to me, the
C:in’s function is to review the decision of the Tribunal, as it would on a section 69
application, albeit the ‘appellant’ would not require the court’s permission to appeal

(2)| determination by the Tribunal of the jurisdiction question as a separate matter -
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41. . The Courts have referred to the DAC feport. In patagraph 143 it is said-

thi

2. Thi question is how are the facts to be challenged? It seems to me that the answer to
' question depends on the circumstances in which the jurisdiction question has been

dealt with, In my judgment, along with Toulson J., I would, unconstrained by
authority, have decided that where the parties have asked the arbitrator to deal with

thef facts [and thus to decide j

thig court should embark on is essentially no different from the way the Court of ,

urisdiction] and make an Award, the challenge which

A itself deals with appeals on fact and law. In my View, it is not a re-trial; the
court’s role is to examine the findings of fact made by the arbitrators to ascertain
whether any finding was unsupported by evidence or was against the weight of the

evﬁzce, in the light of the Tribunal’s assessment of the credibility of the witnesses,

43.  In felation to the party who does not participate in the érbitmtion, the position is
different. Although the attending party will have had to ‘prove’ their case, the

There has been no ‘trial’ in the

abi:ce of opposition from the other party will be likely to shorten the hearing,
: .

45.  Section 70 of the Act applies to any application under sections 67, 68 or 69,

“The Court may order thar ary money payable under the award shall be brought

into court or otherwise se

cured pending the determination of the application or

0
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46. -

47,

48.

appeal, and may direct tha the application or appeal be dismissed if the order is
not complied with.”

He pointed out that it was first to be found in the 1934 Act following the Report of
Committee on the Law of Arbitration [cmnd 2817], chaired by MacKinnon J., which
recommended the power as a means of diminishing the opportunities for delay on the
part of the unsuccessfu] party. This provision was carried forward to the 1950 Act
[section 23(3)]. Lord Denning in dlexandria Cotton & Trading Company (Sudan)

Ltd v Cotton Company of Ethiopia Ltd [1965] 2 Lloyd’s Rep 447, in upholding the

case and to order payment into court of the amount of the award as a condition of

making such an order. In The Mairg (1982] 1 Lloyd’s Rep 257 Lord Denning stated:

“The power of imposing conditions is undoubtedly useful. In q proper case [ do
not see why there should not pe q condition making the whole sum in dispute

payable. Rather Jike we do in some cases under Order 14. But when there is a -

Donaldson J. recommended that the court should be free to impose conditions upon
thci parties seeking leave “such [as] arequirement that .. the sum in dispite should be
sequred.” Under section 1(4) of the 1979 Act the court Was empowered to impose
corliditions. In debate in the House of Lords Lord Diplock explained that what was
important was that “the court is given wide powers 1o impose conditions on leave to
ap;:al On a question of law.” '

, with every confidence ihat the power will be exercised robustly by the cowrt in
| ANy case where there are grounds for suspicion that the appeal is intended for the
 purpose of delay. -

Thé first reported case on the power of a court to order a payment into court of the
amount of the aw; i

—— HB
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that where the argument was flimsy perhﬁssion would not be given: The Nema [1982] -
AC 724 at 739.]. . :

49, At paragraph 380 of the 1996 DAC Report, it was noted that

“[T]he power to order security or bring the money payable under the award into
court only extends to applications under clauses §7 or 68 [of the draft Bill]. This
should be extended so that the Court can impose these requirements as a
condition of granting leave to appeal under Clause 69. This is a tool of great
value, since it helps to avoid the risk that while the appeal is pending, the ability
of the losing party to honour the Award may (by design or otherwise) be
diminished.”

50.  Mj Tozzi QC then referred to what he submitted was an equivalent jurisdiction,

adjourn an application to enforce an award, on terms that the applicant “give suitable
sec ity”. In Soleh Boneh International Ltd v Government of the Republic of
Uganda and National Housing Corporation [1993] 2 Lloyd’s Rep 208, Staughton LJ
emphasised first the strength of the argumient that the award was invalid and secondly

- *“.. the court must consider the ease or difficulty of enforcement of the award, and
" whether it will be rendered more difficult, for example, by movement of his assets
| or by improvident trading, if enforcement is delayed; If that is likely to occur,
| the case Jor security is stronger; if, on the other hand, there are and always will

be sufficient assets within the Jurisdiction, the case for security must necessarily
: be weakened.

51. Thf extent to which the ‘merits’ were a determining factor was put in doubt by the
CO}II't of Appeal in Soleh Boneh in Dardana Ltd v Yukos Qil Co. and Petroalliance
Services Co Ltd [2002] 2 Lloyd’s Rep. 326 at paragraph 34.

52.  The only case reported in which the discretion conferred by section 70(7) of the Act
has been considered is the case of Peterson Farms v C&M Farming Ltd [2003]
EWHC 2298. The judgment of Tomlinson J. was ex tempore. The arguments and
decision are illuminating. There was an ICC Arbitration. A jurisdiction issue arose
as 1o part of the claim. Had the losing party been a party to the contract which
contained the arbitration clause in respect of that part?

2im Mr Foxton's primary submission, however, as I indicated a Jew moments ago, .
is that the court should be very slow to require the giving of security as a condition
Jor|the making of an application under section 67, which is made as of right. Mr
Foxton points to the fact that there are a mumber of different means pursuant to which
a party to arbitration may mount a challenge to the jurisdiction. The part of the Act
which is relevant to this begins at paragraph 30 under the rubric "Jurisdiction of the
arbjtral tribunal”, whereby it is enacted at section 30-
| .

”Ui!aless otherwise agreed by the parties, the arbitral tribunal may rule on its own
subktantive Jurisdiction, but that any such ruling may be challenged by any available

| 063
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arbitral process of appeal or review, or in accordance with the provisions of this
p ar| 3 ” )

The provisions of this part which are relevant are both sections 32 and 67, Thus,
under section 32- B

"The court may, on the application of a party to arbitral proceedz‘né.s‘, détermine any

question as to the substantive Jurisdiction of the tribuna] gs a preliminary point. "

Tothat end, it is provided in section 3] (3) that:

"The arbitral tribunal may, in any case, and shall if the parties so agree, stay

Proceedings whilst an application is made to the court under section 32."

Furthermore, under section 32(4) it is provided-

otherwise appropriate, 10 rule upon the Jurisdiction of the tribunal, and of course

3¢ is obvious that the court has N0 express power under section 70 or under any -

other provision pursuant to which the court could Impose, as a condition of the
making of such q challenge, the bringing into court or the securing of the amount
in dispute, or any other amount.

23. I should have saig that equally relevant is section 72 of the Act, which provides

that:

"A person alleged 1o be g parly 1o arbitral Proceedings but who takes no part in
the proceedings may question whether there is g valid arbitration agreement,
iwhether the tribunal s properly constituted, or what matters have been submitted
ifo arbitration in accordance with the arbitration agreement, by proceedings in
court for a declaration or infunction or other appropriate relief. "

By definition, that is @ resort to the court which will take Place after an award has
been issued in circumstances where the party challenging the jurisdiction has taken
no part in the Proceedings, and again if resort is had to that subsection no express
Power is given by the Act 1o require the posting of Security, since the power under
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25. What that review of the various different approaches which can be taken to an
objectio ? . ]

at any rate a matter of happenstance, whether, in any given case, an objection
lo jurisdiction is brought pursuant lo section 67, or pursuant to section 32, or
pursuant to section 72(1). It is only in relation 1o section 67 that the court has
the express power conferred by section 70(7), and it would, on the Jace of it, be
Somewhat surprising if certainly as a matter of course the court were 1p exercise
its powers to require security to be Dosted under section 70(7) in relation to 4
section 67 application when it was purely as q matter of good housekeeping or
Sensible approach to the arbitration that the challenge had been mounted in

| that fashion as opposed to at an earlier stage or in a different manner.
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53.

54.

require, as a condition of proceeding under section 67, that money payable under

the award shall pe brought into court or otherwise secured pending the

determination of the application. That being the case, the threshold is not, in this

case, crossed by C & M, and | would, for that reason 4 ne, decline to grant the

relief sought. | would, however, go Jurther, which is to indicate that in the

unsatisfactory though it may be, would have the effect of requiring Mr Peterson
himself to put Up security in relation to the liability of the company Peterson
Farms Inc, Particularly is that s in circumstances where C & M has itself
initiated enforcement proceedings in the United States, which, if they are

successfil, will in any event engple that company to proceed immediately to

enforce the entirety of the award without regard to the pending section 67

heard C & Ms motion fo_confirm, which included q hearing of Peterson’s stay

application pending . the section 67 challenge, and in relation 1o which the -

Arkansas court has reserved Judgment. If C & M are wholly successful in their

‘arguments in that application, they will be in a DPosition to proceed to enforce the
award against such assets gs they are able to find, So Jar as concerns the assets
which are the subject of the lis pendens, ie. the assets in relation to which My
Peterson has filed o financing statement and a mortgage, Mr Peterson is, in any
event, now precluded by the Iig pendens from raising further sums on the security
of those assets, :

33. All of those Jactors, as it seemy to me, militate against exercising my discretion to
require the posting Security in this jurisdiction as q condition for the making of
a challenge to the Jurisdiction, which is brought both as of right by Peterson and
at an appropriate stage in the Proceedings, and wpon grounds which I do not
regard as lacking substance. For all those reasons, therefore, 1 decline to make
the order sought,

condition to making an order under section 70(7) when a section 67 challenge was

‘made. It was a necessary but not a sufficient condition. The court should consider -

why such Secunity should be ordered. Kt is to protect the respondent to the appeal

Teports suggested that it wag worth about $30 million and the Government itself did
nothave the necessary funds to make the payment.
|

Itake a slightly different view of the power to order security under section 70(7) from
thaf taken by Tomlinson J, It Seems to me that this question is indirectly linked to the

|
[
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55.

Jurisdiction. The position is different when ejther there has been a one sided triaj by
a Tribunal, or where ‘merely’ preliminary jurisdiction issues are determined. The

With respect to Mr Tozzi QC, I agree with Mr Stadlen QC that analogies with the past
and with provisions of the New York Treaty are not apposite or helpful. There is a
distinction between an ‘appeal’ process where leave is required and where the appeal
isof right. In this case the following features seem to me to be most relevant:

(1) The only defence to Hydro’s claim is that they were ‘mixed up’ with the fraud
of others such that they can no longer recover what was unquestionably due to
‘them. Tajik are not the victims of fraud, they have been the perpetrators of it in
this litigation. Hydro are victims and it has never been suggested that they were
- themselves dishonest in any way. The Tribunal has firmly rejected the

. allegations made by Tajik against Hydro, as the language of the Award makes-

_Clear.

_€Xpress his grave misgivings [see paragraphs 178.— 184]. In short, Tajik and .

those behind them cannot be trusted. The attempt by Tajik to argue the merits
through Mr Bushell’s [Herbert Smith) witness statements do not carry the matter
further. I regret to note that his witness statements do not properly disclose who
itold him various things which he appears to assert are within his own
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(3) I do not accept that Tajik and its backers are unable to put up the nioney. The

case for alleged impecuniosity is not made out. Apart from anything else, Tajik
have had the benefit of alumina paid for by Hydro for which Hydro has received

no value. The Barter Agreement made in 2003 was referred to in Tajik’s audited

accounts; it was not concealed from the Government nor from the Russian

interests who were present when it was signed. If Tajik themselves do not have '

party who has resorted to forgery, it cannot legitimately be said that steps will not
be taken between now and January next year to frustrate the enforcement of the
Award,’ if the challenge fails. Tajik’s approach to litigation- demonstrates a

contempt for the normal constraints which control parties’. conduct in highly .
charged adversarial proceedings. I infer that there is a risk that some steps will

Conclusion

56.
57.

58.°

59.

60.

Accordingly I answer the two questions posed above in this way.

I'am constrained by the weight of authority at my level in the judicial hierarchy to
hold that an appeal under section 67 involves a complete re-hearing and the parties are

the: merits and jurisdiction, such as this, was to be an appeal without evidence but
conducted as though the Court of Appeal was hearing an appeal against the decision
of ali puisne judge in fact and law,

Aslto the discretion under section 70(7), this is unfettered and in the exercise of my
disa::retion, for the reasons I have attempted to give, I order that Tajik provide security
in the sum Awarded namely, in round figures, US$150 million within 28 days,
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hearing, Anecdotally, it appears that there is an increase in these appeals Whilst at the
same time a decrease in appeals under section 69, where the gateway is parrow. Mr
Tozzi QC was aware of the weight of authority at this level and felt constrained to
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